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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-22) 


APPROVAL OF MARINE CONTROL SURVEYORS, INC. 
AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval of Marine Control Surveyors, Inc., as a 
commercial gauger. 


SUMMARY: Marine Control Surveyors, Inc., of Groves, Texas recently 
applied to Customs for approval to gauge imported petroleum, petro- 
leum products, organic chemicals and vegetable and animal oils under 
Part 151.13 of the Customs Regulations (19 CFR 151.13). Customs has 
determined that Marine Control Surveyors, Inc., meets all of the re- 
quirements for approval as a commercial gauger. 

Therefore, in accordance with Part 151.13(f) of the Customs Regula- 
tions, Marine Control Surveyors, Inc., is approved to gauge the products 
named above in all Customs districts. 


EFFECTIVE DATE: February 15, 1992. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, 1301 Constitution Avenue 
NW, Washington, D.C. 20229 (202-566-2446). 


Dated: February 20, 1992. 


J. E. HARRELL, 
Acting Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, February 25, 1992 (57 FR 6543)] 
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(T.D.92-23) 


EXTENSION OF ATLANTIC PETROLEUM SERVICES, INC., 
CUSTOMS APPROVAL TO INCLUDE ACCREDITATIONS TO 
PERFORM CERTAIN LABORATORY ANALYSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Atlantic Petroleum Services, Inc., 
Customs approval to include the accreditation of certain laboratory 
analyses to be performed for Customs purposes. 


SUMMARY: Atlantic Petroleum Services, Inc., of Staten Island, New 
York, a Customs approved gauger and accredited laboratory under 
§ 151.13 ofthe Customs Regulations (19 CFR 151.13), has been given an 
extension of its Customs approval to include accreditations to perform 
the following laboratory analyses at its Staten Island, New York facility: 
API Gravity, Water by distillation, Reid Vapor Pressure, Saybolt Uni- 
versal Viscosity, Sediment by extraction, percent by weight sulfur, per- 
cent by weight lead. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and ap- 
proved gaugers. Atlantic Petroleum Services, Inc., a Customs-approved 
commercial gauger and commercial laboratory, has applied to Customs 
to extend its Customs approval to include the laboratory analyses 
named above. Review of Atlantic Petroleum Services, Inc. qualifications 
shows that the extension is warranted and, accordingly, has been 
granted. 


EFFECTIVE DATE: February 12, 1992. 


FOR FURTHER INFORMATION CONTACT: IraS. Reese, Special As- 
sistant for Commercial and Tariff Affairs, Office of Laboratories and 
Scientific Services, U.S. Customs Service, 1301 Constitution Ave., NW, 
Washington, D.C. 20229 (202-566-2446). 


Dated: February 20, 1992. 


J. E. HARRELL, 
Acting Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, February 25, 1992 (57 FR 6542)] 





U.S. Customs Service 


General Notice 


MODIFICATION OF HEADQUARTERS RULINGS REGARDING 
SUBHEADING 9802.00.50, HTSUS, AND STERILIZATION OF 
SURGICAL ITEMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed modification of Customs rulings. 


SUMMARY: This notice advises the public that Customs proposes to 
modify certain Headquarters rulings regarding the applicability of sub- 
heading 9802.00.50, HTSUS, to surgical items sterilized abroad or ster- 
ilized in the U.S. after undergoing various operations abroad. 


DATE: Comments must be received on or before April 10, 1992. 


ADDRESS: Comments [preferably in triplicate] may be addressed to 
and inspected at the Regulations Control and Disclosure Branch, Room 
2119, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Linda Schreiber, Spe- 
cial Classification Branch, Office of Regulations and Rulings, (202) 
566-2938. 


SUPPLEMENTARY INFORMATION: 

Customs is planning to respond to a request for Internal Advice which 
considers the following issue: Whether laparotomy sponges exported to 
Mexico for inspection, removal of loose threads, folding, wrapping, and 
packaging, and returned to the U.S. for sterilization, testing of spored 
samples, and ultimate use in surgery, are entitled to the partial duty ex- 
emption under subheading 9802.00.50, Harmonized Tariff Schedule of 
the United States (HTSUS). Subheading 9802.00.50, HTSUS, provides 
a partial duty exemption for articles returned to the U.S. after having 
been exported to be advanced in value or improved in condition by 
means of repairs or alterations. 

The other relevant facts of this request for Internal Advice are as fol- 
lows: (1) there is no use for unsterile laparotomy sponges since they 
must be sterilized before being used inside surgical cavities; (2) the op- 
erations performed in Mexico prepare the sponges for sterilization and 
ultimate operating room use in the U.S.; (3) in the production of each 
pouch of sterilized sponges, the sterilization process in the U.S. ac- 
counts for approximately 60 percent of the total labor costs. 

Customs proposes to rule that the laparotomy sponges are not enti- 
tled to the partial duty exemption under subheading 9802.00.50, 
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HTSUS, upon their return to the U.S. This proposed ruling is based 
upon our conclusion that the exported unsterilized sponges are not com- 
pleted articles because they are entirely unsuitable for their intended 
use in the U.S., i.e., for abdominal surgical procedures. The operations 
performed in Mexico are intermediate processing operations per- 
formed, as a matter of course, in the production of the finished article, 
i.e., sterilized laparotomy sponges. This finding is consistent with two 
prior court decisions, Guardian Industries Corp. v. United States, 3 CIT 
9 (1982), and Dolliff & Company, Inc. v. United States, 81 Cust. Ct. 1, 
C.D. 4755, 455 F. Supp. 618 (1978), aff'd, 66 CCPA 77, C.A.D. 1225, 599 
F.2d 1015, 1979). Various packaging and other materials of U.S. origin, 
which are exported to Mexico along with the sponges, and returned to 
the U.S. without being advanced in value or improved in condition as a 
result of the overseas operations, will be entitled to duty-free treatment 
under subheading 9801.00.10, HTSUS. 

The proposed position with respect to the ineligibility of the sponges 
for the partial duty exemption under subheading 9802.00.50, HTSUS, is 
in conflict with earlier Headquarters rulings to the extent that they al- 
lowed the exemption under item 806.20, TSUS (the precursor of sub- 
heading 9802.00.50, HTSUS) for either: (1) unsterile surgical items 
exported abroad for various processes and returned to the U.S. for ster- 
ilization before they could be sold and used as sterile articles, or (2) un- 
sterile surgical items exported abroad for various processes, including 
sterilization, and returned to the U.S. before they could be sold and used 
as sterile articles. Therefore, we propose to modify the prior Headquar- 
ters Ruling Letters to the extent they are in conflict with the position 
advanced above. These rulings include, but are not necessarily limited 
to, the following: 067862 dated August 4, 1982; 063187 dated September 
21, 1979; 052972, 052973 dated October 20, 1977; 044410 dated June 1, 
1976; and 044080 dated February 27, 1976. 

In accordance with section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), Customs, by this notice, is asking interested parties to for- 
ward any comments they wish to make on this issue within 30 days from 
the date of publication in the Customs Bulletin. Customs would also en- 
courage any party that is concerned about specific circumstances to sub- 
mit a ruling request under 19 CFR 177.1-177.12, to Commissioner of 
Customs, Attention: Office of Regulations and Rulings, Commercial 
Rulings Division, Special Classification Branch, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229. 


Dated: February 25, 1992. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


File: HQ 556007 
CLA-2 CO:R:C:S 
556007 LS 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-12) 
PoLLaK Import Export Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-08-00649 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain jackets under item 384.62, TSUS, as “Other 
women’s, girls’, or infants’ wearing apparel, not ornamented: Of wool: Knit: Other: Val- 
ued over $5 per pound: Coats.” Plaintiff challenges the classification and asserts that the 
imported merchandise is properly classifiable under item 384.63, TSUS, as “Other wom- 
en’s, girls’, or infants’ wearing apparel, not ornamented: Of wool: Knit: Other: Valued 
over $5 per pound: Other,” a basket provision. Plaintiff further contends that it is entitled, 
under 28 U.S.C. § 2644, to interest on excessive duties paid, calculated from the date of the 
filing of the summons to the date of the actual refund. Finally, plaintiff asserts that it is 
also entitled, under 19 U.S.C. § 1520(d), to interest on its refund of excessive duties, calcu- 
lated from the date of payment of the excessive duties to the date of the filing of plaintiff's 
summons. 

Held: The imported merchandise was improperly classified by the Customs Service and 
is properly classified under item 384.63, TSUS, as “Other women’s, girls’, or infants’ 
wearing apparel, not ornamented: Of wool: Knit: Other: Valued over $5 per pound: 
Other,” a basket provision. Plaintiff is entitled, under 28 U.S.C. § 2644, to interest on ex- 
cessive duties paid, calculated from the date of the filing of the summons to the date of the 
actual refund of those duties. Plaintiff is not entitled, under 19 U.S.C. § 1520(d), to inter- 
est on excessive duties paid, calculated from the date of payment of the duties to the date of 
the filing of the summons. 

{Judgment for plaintiff. ] 


(Decided February 14, 1992) 


Fitch, King and Caffenizis, (James Caffenizis), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, (Susan B. Mansfield), 
for defendant. 


GoLpBERG, Judge: Plaintiff challenges the classification of certain 
merchandise imported from Hong Kong and described on the customs 
invoices as “wool knitted cardigan sweaters (ladies 100% wool knitted 
jacket).” 

Customs classified the merchandise under item 384.62 of the Tariff 
Schedules of the United States (TSUS), as “Other women’s, girls’ or in- 
fants’ wearing apparel, not ornamented: Of wool: Knit: Other: Valued 
over $5 per pound: Coats.” Duty was assessed at the rate of 20 per cen- 
tum ad valorem plus $.32 per pound for entries made during 1986 and 20 
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per centum ad valorem plus $.31 per pound for entries made during 
1987. 

Plaintiff asserts the merchandise is properly classifiable under the 
item 384.63, TSUS, as “Other women’s, girls’, or infants’ wearing ap- 
parel, not ornamented: Of wool: Knit: Other: Valued over $5 per pound: 
Other,” with duty at the rate of 17.5 per centum ad valorem plus $0.06 
per pound for entries made during 1986 and 17 per centum ad valorem 
for entries made during 1987. 


BACKGROUND 


The merchandise consists of a waist-length women’s jacket. It has a 
full front opening, long narrow sleeves and no collar. The jacket is con- 
structed from boiled knit wool panels and is manufactured in many dif- 
ferent colors. It is commonly known as a “boiled wool jacket.” 

Customs classified the merchandise under item 384.62, TSUS, cover- 
ing ladies knit wool coats, by following its Textile Category Guidelines 
for Fabric and Garments and its past practice of classifying all jackets as 
coats. 

Plaintiff claims the merchandise is properly classified under item 
384.63, TSUS, as other women’s wearing apparel, because of its general 
physical characteristics, the expectation of the ultimate purchasers, the 
channels of trade in which the jacket moves, the manner in which the 
jacket is displayed, and the use of the jacket. 


THE TRIAL TESTIMONY 


At trial on October 7, 1991, plaintiff presented the testimony of Henry 
Pollak. Mr. Pollak is the chairman and former president of plaintiff, Pol- 
lak Import Export Corporation, and has been associated with the firm 
for 46 years. Mr. Pollak testified that plaintiff's business is almost en- 
tirely comprised of the sale of sweaters. He stated that the imported 
jacket is made of knit wool yarn, which is also used to make some types of 
sweaters. He testified that the imported jacket is designed to be worn 
indoors, coordinated with an outfit. 

Mr. Pollak stated that a jacket should not be considered a coat unless 
it is designed to protect against the elements. He explained that some 
jackets are designed to be worn indoors, coordinated with another arti- 
cle of clothing, and others are designed to be worn outdoors to afford the 
wearer warmth and protection from the elements. He testified that a 
woman must wear a coat over the imported jacket to shield against the 
elements since the jacket is not designed to provide such protection. 

Plaintiff also presented the testimony of Joseph Mule, its vice presi- 
dent who has been associated with plaintiff for 45 years. Mr. Mule for- 
merly worked as a buyer for plaintiff. In Mr. Mule’s opinion, only those 
jackets that protect the wearer from the elements are “coats.” Since the 
imported jacket does not shield the wearer from the elements, it could 
not in his view, be considered a “coat.” 

Finally, plaintiff presented the testimony of Gloria Hartley, who has 
worked in the knitwear and sportswear industry for 28 years. Ms. 
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Hartley is an instructor in fashion buying and merchandising, and a co- 
ordinator of international trade and marketing at the Fashion Institute 
of Technology. She also works as a consultant to manufacturers and re- 
tail stores on the development of different classifications of knitwear. 
Prior to teaching at F.I.T., Ms. Hartley was a sportswear and sweater 
buyer for various nationally recognized department stores. 

Ms. Hartley stated that some jackets may be coats, while others may 
be sportswear. In her opinion, where jackets are treated for water repel- 
lency and used for outerwear, they may be considered coats. However 
where jackets are worn indoors, coordinated with an outfit, they are not 
coats, but sportswear. 

Defendant presented the testimony of Michael Crowley, a national 
import specialist for the Customs Service who is responsible for the clas- 
sification and valuation of women’s knit wearing apparel. Mr. Crowley 
has been a national import specialist since 1974, and formerly worked as 
an import specialist for the Customs Service for 11 years. Mr. Crowley 
testified that at the time of the classification, he had seen the garment 
worn at knitwear trade shows with a skirt and over a blouse. He admit- 
ted that he had never seen the garment worn in public. 

He explained that the imported jacket was classified by the Customs 
Service as a coat because it has a full-front opening and sleeves. The knit 
fabric is boiled, so that it loses some of its elasticity. It is tailored, or con- 
structed of several sewn panels, and would be worn over other wearing 
apparel for warmth and protection from the elements. 

In addition, defendant presented the testimony of Tibor Feldmar, 
president of House of Loden. House of Loden sells traditional Austrian 
garments made of loden material. Mr. Feldmar testified that the im- 
ported jacket is a copy of an Austrian loden jacket. He stated that the 
jacket is used in Austria as a winter jacket, and is worn skiing. He indi- 
cated that he believed that several years ago it began being used as a 
“coat” in the United States. He testified that in his opinion, the im- 
ported jacket is not worn indoors and a coat cannot be worn over it. He 
stated that in his opinion, it is water repellant. He testified that the 
jacket is worn as an outdoor garment because it provides protection 
against the elements and must be removed upon coming indoors. 


Discussion 
A. Classification Issue: 

To determine whether the imported jacket was properly classified, 
the court must consider “whether the government’s classification is cor- 
rect, both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 
739 F.2d 628 (Fed.Cir. 1984). Pursuant to 28 U.S.C. § 2639(a)(1) (1982), 
the government’s classification is presumed correct, and the burden of 
proof is upon the party challenging the classification. 733 F.2d at 876. 

The parties disagree both as to the correct meaning of the term 
“coats,” and as to whether the imported jacket fits within the meaning 
of the term. The meaning of a tariff term is a question of law. Digital 
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Equip. Corp. v. United States, 889 F.2d 267, 268 (Fed. Cir. 1989). The 
tariff term “coats” is not defined in the TSUS and there is no legislative 
history to shed light on its correct meaning. 

It is well settled customs law that when a tariff term is not defined in 
either the TSUS or its legislative history, the correct meaning of a term 
in a tariff provision is the common meaning understood in trade or com- 
merce. Schott Optical Glass, Inc. v. U.S., 67 CCPA 32, 612 F.2d 1283, 
(1979). The common meaning of a tariff term is a question of law. Id. A 
court may rely upon its own understanding of terms used, and may con- 
sult standard lexicographic and scientific authorities, to determine the 
common meaning of a tariff term. Trans-Atlantic Co. v. U.S., 60 CCPA 
100, 471 F.2d 1397 (1973). 

To assist the court in determining the common meaning of the tariff 
term “coats,” defendant introduced various dictionary definitions as 
well as the Customs Service’s Textile Category Guidelines for Fabric 
and Garments for 1979 and 1987. The differences between the coat pro- 
visions in the 1979 and 1987 Guidelines are insignificant. The 1987 
Guidelines provide that to be a coat: (1) “the garment must cover either 
the upper part of the body or both the upper and lower parts of the 
body”; (2) “[it] must normally be worn over another garment, the pres- 
ence of which is sufficient for the wearer to be considered modestly and 
conventionally dressed for appearance in public, either indoors or out- 
doors or both”; (3) and “it must have a full or partial front opening, with 
or without a means of closure, and sleeves, of any length.” 

Mr. Crowley explained that ur Jer both the 1979 and 1987 Guidelines, 
the imported jacket could be classified as a sweater because of its thick- 
ness. However, because it is tailored, it is instead classified as a coat. He 
further testified that the 1987 Guidelines specifically provide that all 
cardigans which are tailored fall within the “coat” classification. 

In addition, defendant introduced several previous Customs Service 
decisions to show a long-standing practice of classifying waist-length 
jackets as “coats.” 

To the contrary, plaintiff introduced testimony asserting that the 
common meaning of the tariff term “coats,” includes only those gar- 
ments which have sleeves, and are chiefly worn outdoors, over other 
clothing, for warmth and protection from the elements. 

Plaintiff and defendant introduced several dictionary definitions 
which contained generally comparable descriptions. For example, the 
parties introduced the following definition of “coat”: 


“1. An outer garment fitting the upper part of the body; now, one 
opening in front and usually reaching below the waist; esp., such a 
garment worn by men.” (Webster’s, New International Dictionary, 
2d Edition, Unabridged (1961).) 


Pursuant to Trans-Atlantic Co., 471 F.2d at 1397, the court also exam- 
ined amore recent definition of the term “coat.” It too contained similar 
language: 
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“1 a: an outer garment varying in length and style according to 
fashion and use.” Webster’s, Ninth New Collegiate Dictionary, 
(1988). 


The Customs Guidelines and the past practice of the Customs Service 
provide little direction to this court in defining the common meaning of 
the tariff term “coats.” Both are excessively expansive and fail to discuss 
its intended use. Similarly, the quoted dictionary definitions, as well as 
the others introduced, offer only limited assistance since the descrip- 
tions are overly broad, and simply vague. They again merely character- 
ize the function of a “coat” as being an “outer garment.” 

Therefore, this court finds that, pursuant to Trans-Atlantic Co., 471 
F.2d at 1397, it must rely on its own understanding of the common 
meaning of the tariff term “coats.” Based upon the testimony heard at 
trial, this court understands, and so holds, that the common meaning of 
a “coat” is a garment chiefly worn outdoors, over other clothing, to pro- 
vide protection from the elemerts. 

With the common meaning of the tariff term “coats” so defined, the 
court turns to the more specific question, namely whether the imported 
jacket is chiefly worn outdoors, over other clothing, to provide protec- 
tion from the elements. Because the common meaning of the tariff term 
“coat” depends on the manner in which the garment is used, the court 
finds the tariff classification “coat” to be a use classification. 

General Interpretative Rule 10(e)(i) ofthe TSUS requires that a tariff 
classification controlled by use (other than actual use) be determined in 
accordance with the use in the United States at, or immediately prior to, 
the date of importation, of articles of that class or kind to which the im- 
ported articles belong, and the controlling use is the chief use. 

The chief use of imported merchandise is “the principal or predomi- 
nant use. It does not envision exclusive use, but rather contemplates the 
usual and common use.” Teleflora Prods., Inc. v. U.S., 13 CIT 839, 724 F. 
Supp. 963, 968 (1989). “[A] mere susceptibility or capability of use is not 
controlling as to chief use.” Id. (quoting Riekes Crisa Corp v. U.S., 84 
Cust. Ct. 182, 145, C.D. 4852 (1980)). 

In United States v. Carborundum Co., 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. den. Carborundum Co. v. United States, 429 U.S. 
979 (1976), the Court of Customs and Patent Appeals established crite- 
ria to be considered when determining the chief use of an imported arti- 
cle. The Carborundum court stated that courts must look to: (1) the 
general physical characteristics of the merchandise; (2) the expectation 
of the ultimate purchasers; (3) the channels, class or kind of trade in 
which the merchandise moves; (4) the environment of the sale (i.e., ac- 
companying accessories and the manner in which the merchandise is 
advertised and displayed); (5) the use, if any, in the same manner as 
merchandise which defines the class; (6) the economic practicality of so 
using the import, and the recognition in the trade of this use. 

An examination of the merchandise and the trial testimony reveals 
that the jacket is waist-length and collarless, with long narrow sleeves 
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and a full front opening with small buttons. Mr. Mule testified that it is 
made with woolen yarn, knit on acircular knitting machine, washed in a 
temperature controlled machine and finally steam ironed and blocked. 
He stated that the fabric was not treated to be waterproof. 

The testimony of plaintiff's witnesses established that the jacket trav- 
els in the same channels of trade as sweaters and sportswear. Ms. 
Hartley testified that plaintiff is located in the sweater and sportswear 
section of the garment district, which is distinct from the coat district. 
Mr. Pollak testified that the jacket was not designed to meet the needs of 
coat purchasers, but instead imported at the request of sweater buyers 
to meet their needs of a coordinate jacket. Mr. Pollak explained that his 
sportswear and sweater customers, who had been purchasing a similar 
item from Austria, requested that he attempt to import it. He then lo- 
cated suppliers in Hong Kong, devised marketing programs to sell the 
merchandise, and successfully sold the jacket to the sportswear and 
sweater markets. 

Plaintiff introduced three exhibits which Mr. Mule testified were 
knitted jackets, made of acrylic yarn or wool, and marketed by plaintiff 
as jackets. These three jackets resembled the imported jacket in that 
they had front-closures and were approximately waist-length. However, 
none of them consisted entirely of the boiled knit wool fabric as did the 
imported jacket. Mr. Mule testified that the imported jacket is marketed 
in the same manner as these jackets. He stated that these exhibits were 
classified by the Customs Service as sweaters. 1 

The testimony of Ms. Hartley established that the ultimate purchaser 
expects to wear the jacket indoors. She stated that the jacket is worn by 
itself, or over a very lightweight blouse since the sleeves are narrowly 
cut and the jacket is unlined. It is a coordinate, “used to pull together a 
look”. She explained that a coat is worn over the imported jacket out- 
doors to protect the wearer from the elements. 

The imported jacket is advertised and displayed as a jacket coordi- 
nate. Ms. Hartley testified that when she worked as a buyer at 
Bloomingdale’s, boiled wool jackets similar to the imported jacket were 
shown to the sweater buyers. She explained that in department stores 
the imported jacket and similar jackets are sold in the sportswear de- 
partment, which is distinct from the coat department. 

Plaintiff introduced three catalogues that advertised the imported 
jacket. In each catalogue, the imported jacket was shown on a model 
wearing a coordinated skirt and a light blouse. Ms. Hartley explained 
that the imported jacket was advertised in these catalogues as a coordi- 
nate, i.e., an indoor garment. 

On cross-examination and recross-examination, Ms. Hartley ex- 
plained that a coordinate is an item that can stand alone, or be worn to- 


1 Pursuant to 28 U.S.C. Rule 201, subsections (b) and (c) (1984), the court takes judicial notice of the fact that item 
384.63, TSUS, other women’s wearing apparel, includes knit wool sweaters, not ornamented, and which are valued at 
over $5 per pound. Although Item 384.63 is plaintiff's claimed classification for the imported jacket, Mr. Mule did not 
testify whether any of the exhibits were sweaters categorized under this item. 
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gether with other items “to pull together the entire look.” She stated 
that a coat is not a coordinate because it stands alone and is worn over 
other clothing that is not normally seen; “whereas, in a coordinated out- 
fit, you see the other part of the item.” 

From the general physical characteristics of the jacket, the expecta- 
tion of the ultimate purchasers, the channels of trade in which the jacket 
moves, the manner in which the jacket is displayed, and the use of the 
jacket, the court finds that the imported jacket is chiefly used as a indoor 
coordinate jacket, and, ipso facto, is not a coat. 

Finally, the court, as in all cases tried de novo, must determine which 
testimony it found most reliable and persuasive. In this case there was 
conflicting testimony regarding the characteristics and use of the im- 
ported merchandise. This court found the testimony of plaintiff's wit- 
nesses credible and convincing. It is noteworthy that all three of 
plaintiff's witnesses were highly experienced in the production or do- 
mestic sale of the imported jacket. To the contrary, defendant’s witness, 
Mr. Tibor, while experienced in the production and sale of the jacket in 
Austria, had no actual knowledge of the U.S. market for the jacket or the 
expectations of the ultimate U.S. purchaser. Defendant’s witness, Mr. 
Crowley, understood the policies of the Customs Service with respect to 
the jacket; however, he lacked sufficient knowledge of the use of the 
jacket, the manner in which it was marketed, or of the expectations of 
the ultimate purchaser of the jacket. In fact, he admitted that he had 
never seen this type of jacket worn in public. 


B. Interest Issue: 

Plaintiff has requested this court to direct the defendant to pay inter- 
est on excessive duties paid, and that such interest be calculated, pursu- 
ant to 28 U.S.C. § 2644 (1990), from the date of the filing of the summons 
to the date of the actual refund. Under that provision, a plaintiff in any 
civil action in the U.S. Court of International Trade is allowed interest 
on any monetary relief obtained by ajudgment. The defendant concedes 
that the plaintiff is entitled to such interest. 

Plaintiff also requests this court to direct the defendant to pay inter- 
est on excessive duties calculated, pursuant to 19 U.S.C. § 1520(d) 
(1991), from the date of payment of the excessive duties to the date of the 
filing of the summons. Under that provision, interest is allowed on “in- 
creased or additional duties.” Recently, the Court of Appeals for the Fed- 
eral Circuit held in Kalan, Inc. v. U.S., 944 F.2d 847 (Fed. Cir. 1991), 
that excessive duties paid are not “increased or additional duties” 
within the meaning of 19 U.S.C. § 1520(d). Therefore, plaintiffis not en- 
titled to interest on its refund of excessive duties under 19 U.S.C. 
§ 1520(d). 

CONCLUSION 

After an examination of the imported merchandise, exhibits intro- 
duced at trial, relevant tariff provisions and case law, and the testimony 
of record, it is the determination of the court that plaintiff has overcome 
the presumption of correctness that attaches to the government’s classi- 
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fication and satisfied its burden of proof regarding its claimed classifica- 
tion. Therefore, the ladies wool knitted jackets are properly classified as 
“Other women’s, girls’, or infants’ wearing apparel, not ornamented: Of 
wool: Knit: Other: Valued over $5 per pound: Other” under item 384.63, 
TSUS. 

Plaintiff is entitled, under 28 U.S.C. § 2644, to interest on excessive 
duties paid, calculated from the date of the summons to the date of the 
actual refund. 

Plaintiff is not entitled, under 19 U.S.C. § 1520(d), to interest on the 
refund of excessive duties, calculated from the date of their payment to 
the date of the filing of the summons. 

Judgment will issue accordingly. 


(Slip Op. 92-13) 


TsuyosHI NAKAMURA, PLAINTIFF Uv. JOHN H. HEINRICH, District DIRECTOR 
oF Customs, Los ANGELES CusToMS DISTRICT, AND JOHN H. HEINRICH IN 
HIS INDIVIDUAL CAPACITY, DEFENDANT 


Court No. 91-08-00547 


OPINION 


Defendant moves under Rules 12(b)(1) and 12(b)(5) to dismiss the action against him in 
his official and individual capacities. Held Defendant’s motion to dismiss the action with 
respect to defendant in his individual capacity is granted. Summary judgment is granted 
in favor of plaintiff on the claim against the district director. 


(Decided February 18, 1992) 


Politis, Pollack & Doram, (John N. Politis) for plaintiffs. 
Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office (Mark S. Sochaczewsky) for defendant. 


I. INTRODUCTION 


MuscraVE, Judge: This case is before the Court on separate motions 
by the defendant John Heinrich in his capacity as District Director of 
Customs for the Los Angeles Customs District, and in his individual ca- 
pacity, to dismiss the action for failure to state a claim upon which relief 
can be granted. 

Plaintiff is a licensed customs broker who recently parted ways with 
his former employer, Seair Express, Inc., a customs brokerage company 
in the Los Angeles district. This dispute arose when plaintiff applied to 
defendant for a customs broker’s permit, which defendant denied after 
investigation. Plaintiff argues that pursuant to 19 U.S.C. § 1641 (c) 


(1991) and customs regulations, issuance of a customs broker’s permit 
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is “routine, ministerial, pro forma, and non-discretionary.” Plaintiff's 
Complaint For Declaratory And Injunctive Relief And Money Damages, 
at 3. Plaintiff seeks a mandatory injunction ordering defendant customs 
director to issue him a broker’s permit, a judgment declaring the provi- 
sions of 19 C.F.R. § 111.19(f) (1991) authorizing an investigation of a 
permit applicant to be wltra vires, and a judgment against Mr. Heinrich 
in his individual capacity for money damages and attorney’s fees. Plain- 
tiffs Complaint, at 6. 


II. CLamm AGAINST THE INDIVIDUAL 


Plaintiff asserts that the defendant’s action denying the permit is a 
violation of his right to due process under the Fifth Amendment of the 
Constitution and requests damages of not less than $30,000 plus attor- 
ney’s fees from Mr. Heinrich in his individual capacity based on Bivens 
v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 
388, 91 S.Ct. 1999 (1971). Plaintiff’s Response To Defendant’s (John H. 
Heinrich In His Individual Capacity) Motion To Dismiss This Action, at 
5 et seq. Plaintiff asserts jurisdiction is proper under 28 U.S.C. 
§§ 1581(g) and 1581(i)(4) (1991). 

This Court is without power to enter a money judgment against an in- 
dividual on a civil action filed under § 1581. 28 U.S.C. § 2643(a)(1) 
(1991). Accordingly, plaintiff's claim against Defendant John Heinrich 
in his individual capacity is dismissed for failure to state a claim upon 
which relief can be granted. Rule 12(b)(5) of the Court of International 
Trade. 


III. Cams AGAINST THE DistricT DIRECTOR 


Although plaintiff requests a “mandatory injunction” ordering the 
defendant district director of customs to issue a broker’s permit, the 
remedy he seeks is mandamus. See Koyo Seiko Co. v. United States, 13 
CIT 461, 463, 715 F. Supp. 1097, 1099 (1989). This Court has jurisdic- 
tion under 28 U.S.C. § 1581(g)(1), and the power to issue writs of man- 
damus under 28 U.S.C. § 2643(c)(1). 

Awrit of mandamus may issue when a plaintiff has a clear right to the 
relief sought, the defendant has a clear duty to do the act in question, 
and there is no adequate alternative remedy. Timken Co. v. United 
States, 13 CIT 454, 456, 715 F. Supp. 373, 375 (1989). Mandamus is 
available “only where the duty to be performed is ministerial and the ob- 
ligation to act peremptory, and plainly defined. The law must not only 
authorize the demanded action, but require it; the duty must be clear 
and indisputable.” United States ex rel. McClennan v. Wilbur, 283 U.S. 
414, 420 (1931), cited in 13th Regional Corp. v. U.S. Dep’t of Interior, 
654 F.2d 758, 760 (D.C. Cir. 1980). Mandamus may nonetheless be 
granted “in situations where the interpretation of the controlling stat- 
ute is in doubt.* * * As long as the statute, once interpreted, creates a 
peremptory obligation for the government to act, a mandamus action 
will lie.” 13th Regional, 654 F.2d at 760. Issuance of the writ is in large 
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part left to the discretion of the Court. Timken, 13 CIT at 456, 715 F. 
Supp. at 375. 

Plaintiff argues that the use of the word “shall” in 19 U.S.C. 
1641(c)(1)1 and 19C.F.R. 111.19(a) imposes a non-discretionary duty on 
the district director to issue plaintiff a permit. Plaintiff contends this 
non-discretionary duty implies that the investigations authorized by 19 
C.F.R. 111.19(f) are ultra vires. Complaint, at 3,5. 

Defendant notes that § 1641 authorizes the Secretary of the Treasury 
to issue regulations governing the issue of permits. Defendant main- 
tains that § 1641 and the regulations thereunder give the district direc- 
tor the authority to investigate whether plaintiff exercised appropriate 
supervision and control at Seair, and broad discretion to deny the per- 
mit based on the results of the investigation. Memorandum In Support 
Of Defendant’s Motion To Dismiss, at 9. 

Under either interpretation of the statute and regulations, plaintiff 
has stated a claim against the government upon which relief can be 
granted. If, as plaintiff argues, defendant had no discretion to deny the 
permit, then mandamus is appropriate. If defendant did have broad dis- 
cretion, this Court may review the decision for an abuse of discretion. 28 
U.S.C. § 2639; 5 U.S.C. 706. 

Rule 12(b) of the Court of International Trade states, 

If, on a motion asserting the defense numbered (5) [under Rule 
12(b)] to dismiss for failure of the pleading to state a claim upon 
which relief can be granted, matters outside of the pleading are pre- 
sented to and not excluded by the court, the motion shall be treated 
as one for summary judgment and disposed of as provided in Rule 
56, and all parties shall be given reasonable opportunity to present 
all material made pertinent to such motion by Rule 56. 
Both parties herein have submitted affidavits and other exhibits in sup- 
port of their positions, and both argue that summary judgment is appro- 
priate in this case. Defendant’s Motion To Dismiss, at 1; Plaintiff's 
Response, at 3. Accordingly, the Court treats defendant’s motion to dis- 
miss as one for summary judgment. 

Defendant submits the record upon which his determination was 
based, consisting of a report of an audit of Seair, correspondence be- 
tween the Customs Service and plaintiff, and other related documents. 
Defendant argues that the determination must be upheld unless it is 
“arbitrary, capricious, an abuse of discretion, or other vise not in accor- 
dance with law.” Memorandum in Support, at 10. 

Defendant summarizes the administrative procedure he employed in 
two affidavits filed with the Court. The affidavits state that about the 
time that plaintiff submitted his application for the broker’s permit, the 


119 U.S.C. § 1641(c) provides, 
Each person granted a customs broker’s license under subsection (b) of this section shall — 
(A) be issued a permit, in accordance with regulations prescribed under this section, for each customs district 
in which that person conducts customs business; an 
(B) except as provided in paragraph (2), regularly employ in each customs for which a permit is so issued at 
least one individual who is licensed under subsection (b)(2) of this section to exercise responsible supervision 
and control over the customs business conducted by that person in that district. 
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Customs Service district office for Los Angeles began to receive informa- 
tion concerning an embezzlement which occurred at plaintiff's former 
employer, Seair, while plaintiff was an officer of Seair. The information 
included the allegation that the ex-employee involved in the embezzle- 
ment was under the direct supervision and control of plaintiff. Defen- 
dant then determined it was necessary to conduct an investigation 
pursuant to 19 C.F.R. § 111.19(f) to determine whether plaintiff exer- 
cised responsible supervision and control over customs business at 
Seair before issuing the customs broker’s permit. This decision was 
founded in part upon the observation that the procedures to suspend or 
revoke a permit normally take up toa year or more to reach a final dispo- 
sition, and the conclusion that proceeding upon the permit would be 
more expeditious. 

Based on the investigation, defendant denied the permit. Defendant’s 
declaration states, 


In making the determination I considered whether the importing 
public would be at risk due to the fact that importing duties could be 
misappropriated in an office supervised and/or controlled by a per- 
son as to whom substantial and credible allegations of previous 
acts, which indicated a lack of responsible supervision and control, 
had been received during the course of the investigation. 


Defendant then somewhat incongruously concludes his declaration 
with the observation that since plaintiff retains his customs broker’s li- 
cense, he may accept employment with another broker or use another 
broker’s license to support a permit for his sole proprietorship. 

Section 1641(c) states that each person issued a broker’s license 
“shall * * * be issued a permit, in accordance with regulations pre- 
scribed under this section.” Unfortunately, the nature of the district di- 
rector’s role in granting a permit is not obvious from the 19 C.F.R. 
111.19, the regulation governing broker’s permits. It provides in perti- 
nent part, 


(a) General. Each person granted a broker’s license under this 
part shall be concurrently issued a permit for the district through 
which the application was submitted, without the payment of the 
fee required by § 111.96 if it is shown to the satisfaction of the dis- 
trict director that the person intends to transact customs business 
within the district through which the broker’s license application is 
submitted and the person otherwise complies with the require- 
ments of this part. 

(6) Submission of application for permits for additional districts. 
* * * [A] licensed person who was not concurrently granted a per- 
mit with the broker’s license under paragraph (a) of this section, 
shall submit an application for each additional Customs district to 
the district director of that district. * * * 

(d) Responsible supervision and control. The applicant shall have 
a place of business within the district for which the application is 
filed, or shall have made firm arrangements satisfactory to the dis- 
trict director to establish such a place of business. The applicant 
shall exercise responsible supervision and control over the office as 
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defined by § 111.11(d). On and after October 31, 1987, other than as 
provided below, the applicant shall employ in each district for 
which a permit is granted at least one individual licensed under this 
subpart to exercise responsible supervision and control over the 
customs business conducted in the district. * * * 

(e) Action on application. Upon receipt of the application for a 
permit, the district director shall immediately notify the district di- 
rector in each other district in which the applicant has a permit and 
request comments as to the applicant’s compliance with the duties 
and responsibilities of a broker in the other district. The district di- 
rector in the other district shall timely submit his comments and 
recommendation to the district director making the request. The 
district director who received the application shall make a decision 
on it after considering all of the facts and circumstances. An appli- 
cation shall be approved unless action is pending in another district 
to suspend or revoke the applicant’s license. 

(f) Investigation. The district director may require an investiga- 
tion to be conducted if additional facts are deemed necessary before 
making a decision upon the application. 


19 C.F.R. § 111.19 (1991). 

On the one hand paragraph (e) seems to grant broad discretion to the 
district director, who “shall make a decision on it after considering all of 
the facts and circumstances.” On the other hand, the paragraph con- 
cludes with the mandate that the application “shall be approved unless 
action is pending in another district to suspend or revoke the applicant’s 


license.” 

The proper construction may be taken from the context. Viewing 
§ 111.19 as a whole, it is apparent that the function of the permit is to 
ensure the ability and intent of the licensed broker to operate within the 
district in which the permit is sought. For example, because one who ap- 
plies for a broker’s license through a district usually has the intention 
and ability to operate in that district, a permit is issued concurrently 
with a new license. No additional application is required. Licensees from 
other districts, however, must demonstrate that they have arranged for 
a place of business within the district, and comply with 19 C.F.R. 
§ 111.11(d), which requires the applicant to provide the same quality of 
service through its unlicensed employees in the district as licensed bro- 
kers must provide. 

The focus of § 111.19 is upon the degree of contact or presence that the 
applicant maintains within the district. Although paragraph (e) re- 
quires the district director to inquire of other districts as to the appli- 
cant’s compliance with the duties and responsibilities of a broker, the 
regulation expressly defers to the disciplinary procedures of suspension 
or revocation. Unlike the licensing and discipline regulations, which 
contain extensive procedures for ensuring the continuing fitness of li- 
censed brokers to transact customs business, § 111.19 tests the physical 
ability of the applicant to supervise conduct of customs business within 
a district where the applicant may not be present. Compare § 222.22 et 
seq., § 111.50 et seq. 
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The Customs Service’s announced interpretation of § 111.19 in the fi- 
nal ruling adopting the regulation confirms this analysis. It states, 
issuance of a permit will be pro forma (1) if the applicant has a valid 
license which is not subject to an on-going revocation or suspension 
action, (2) the applicant has a place of business in the district for 
which the permit is sought, and (3) if a licensed broker is employed 
as, a permanent employee in that district subject to the conditions 
in § 111.28 relating to responsible supervision and control. 
Customs Regulations Amendments Relating To Customs Brokers, T.D. 
86-161, 20 Cust. B. & Dec. 425, 429 (1986). This Court affords agency 
interpretations of their own regulations great weight, and so adopts the 
interpretation set forth above. Mast Industries, Inc. v. U.S., 5 Fed. Cir. 
(T) 105,109, 822 F.2d 1069,1073 (1987). 

As is evident from T.D. 86-161, § 111.19 does not confer upon the dis- 
trict director broad discretion to deny the permit, but rather authorizes 
him to make findings of whether the applicant has a place of business 
within the district, is not subject to pending revocation or suspension 
proceedings, and employs a licensed broker within the district to super- 
vise the applicant’s customs business within district. Investigations 
pursuant to § 111.19(f) are not ultra vires, but must be limited to these 
areas of inquiry. If these findings are made in the affirmative, then the 
permit must be issued. 

More specifically, the district director is not authorized by § 111.19 to 
assess the fitness of the broker employed by the applicant to exercise re- 
sponsible supervision and control, but only to determine whether a bro- 
ker who is “subject to the conditions in § 111.28 relating to responsible 
supervision and control” is employed within the district by the appli- 
cant. All licensed customs brokers are so subject, and are subject to disci- 
pline for their transgressions. 19 C.F.R. § 111.53. Section 111.19 is not 
an expedient substitute for disciplinary proceedings, which incorporate 
substantial procedural mechanisms, but is intended merely to ensure 
the ability of the licensed applicant to operate within the district. 

The considerations that defendant’s determination to deny the per- 
mit were founded upon are properly addressed in a proceeding for sus- 
pension or revocation. Had such proceedings been undertaken at the 
outset, then plaintiff could properly have been denied a permit due to 
the pendency of those proceedings. 

The wisdom of this approach is manifest in the defendant’s findings. 
Although the determination was based in part upon danger to the public 
that would result from plaintiff's continuing to supervise the transac- 
tion of customs business, defendant concedes that withholding the per- 
mit does not prevent plaintiff from doing so. 

From the affidavits filed in this case, the Court finds that there is no 
genuine issue of material fact that plaintiff has a place of business 
within the Los Angeles Customs District, that he possesses a valid bro- 
ker’s license not subject to suspension or revocation proceedings, and 
that the customs brokerage he intends to operate will be under his exclu- 
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sive supervision and control. The Court further finds that plaintiff has 
no adequate alternative remedy to this Court’s writ ordering defendant 
to issue him a customs broker’s permit; that plaintiffis entitled to sucha 
permit; and that defendant has a duty to issue one to plaintiff. Accord- 
ingly, the Court issues its Writ of Mandamus ordering defendant to is- 
sue to plaintiff a customs broker’s permit for the Customs District of Los 
Angeles. 

Plaintiff's pending motion for a preliminary injunction, which by 
agreement of the parties was held in abeyance by the Court until this 
decision and rendered moot hereby, is denied. 


(Slip Op. 92-14) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, INA BEARING 
Co., Inc. AND INA RouLEMEnts, S.A.; SKF USA, INc., AB SKF anp SKF 
FRANCE AND SARMA; SNR RouLEMENTS AND SNR Bearincs, USA, INc., 
DEFENDANT-INTERVENORS 


Court No. 89-06—00358 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in an investigation of antifriction bearings from France. Plaintiff also as- 
serts that Commerce improperly terminated cost of production investigations. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise and the determination in this action is supported by substantial 
evidence in the record and is otherwise in accordance with law. 

The ITA applied the correct standard in its consideration of whether to terminate the 
cost of production investigations in this case and the decision to terminate is supported by 
substantial evidence and is otherwise in accordance with law. 

{ITA determination as to Counts 1 and 3 of plaintiff's Complaint is affirmed.] 


(Dated February 19, 1992) 
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OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the antidumping investigation of antifriction bear- 
ings from France. Final Determinations of Sales at Less Than Fair 
Value: Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, 54 Fed. Reg. 19,092 (1989). Pursuant to 
Rule 56.1 of the Rules of this Court, plaintiff seeks partial judgment 
upon the agency record regarding that part of the ITA’s determination 
which stated that the petition encompassed five separate classes or 
kinds of antifriction bearings. Torrington also contests the ITA’s deci- 
sion to discontinue its investigation of the French costs of production. 


DIscussION 


A final determination by the Department of Commerce will be sus- 
tained unless that determination is not supported by substantial evi- 
dence or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is relevant evidence that 
“a reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988). Under this standard, Commerce is granted considerable defer- 
ence “in both its interpretation of its statutory mandate and the meth- 
ods it employs in administering the antidumping law.” Chemical Prods. 
Corp. v. United States, 10 CIT 626, 628, 645 F. Supp. 289, 291 (1986) (ci- 
tations omitted). 


I. Class or Kind: 

The facts of this case were set out in detail in Torrington Co. v. United 
States (“Torrington I”), 14 CIT , 745 F. Supp. 718 (1990), aff'd, 938 
F.2d 1276 (Fed. Cir. 1991). Briefly, while Torrington’s petition de- 
scribed the subject merchandise as all ground antifriction bearings (ex- 
cept tapered roller bearings) and parts thereof, the ITA subdivided the 
merchandise into five classes or kinds: ball bearings, spherical roller 
bearings, cylindrical roller bearings, needle roller bearings and spheri- 
cal plain bearings. 54 Fed. Reg. at 18,999. Plaintiff claims Commerce 
does not have the authority to modify the petition’s description of “class 
or kind,” but even if it did, its modification here is not supported by sub- 
stantial evidence in the record. 

Our appellate court has adjudged that, as a matter of law, the ITA has 
the authority to subdivide the petition’s class or kind description when 
necessary, and when there is substantial evidence to support the subdi- 
vision. 938 F.2d at 1277-78. In the case at bar, plaintiff has attempted to 
prove that antifriction bearings are one class or kind by showing simi- 
larities among the various bearings within the framework of the criteria 
set forth in Diversified Prods. Corp. v. United States, 6 CIT 155, 162,572 
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F. Supp. 883, 889 (1983).1 The Court finds that the similarities among 
the bearings are outweighed by substantial evidence supporting the 
finding of five classes or kinds. See Torrington I,14CITat__—, 745 F. 
Supp at 723-27. Accordingly, that finding is sustained. 


II. Cost of Production: 

Torrington also claims that the ITA’s decision to terminate the inves- 
tigation of French costs of production (“COP”) was not in accordance 
with law. The Tariff Act of 1930, as amended, 19 U.S.C. § 1677b(b) 
(1988), provides that, if the ITA “has reasonable grounds to believe or 
suspect that sales in the home market of the country of exportation * * * 
have been made at prices which represent less than the cost of producing 
the merchandise * * *, such sales shall be disregarded in the determina- 
tion of foreign market value.” 19 U.S.C. § 1677b(b). A cost of production 
investigation may be initiated at the request of the petitioner if the peti- 
tioner files its request in a timely manner and the information support- 
ing the request meets statutory and judicial standards. Id.; Al Tech 
Specialty Steel Corp. v. United States, 6 CIT 245, 247-48, 575 F. Supp. 
1277, 1280-81 (1983), aff’d, 745 F.2d 632 (Fed. Cir. 1984); Floral Trade 
Council of Davis, Cal. v. United States, 12 CIT 981, 982, 698 F. Supp. 
925, 926 (1988). 

In its petition, Torrington alleged that sales in the home market of 
French manufacturers of antifriction bearings (“AFBs”) were being 
made at prices below the cost of production. General Administrative Re- 
cord (“GAR”) (Pub.) Doc. 1 at 104-05. On the basis of the petition’s alle- 
gations, the ITA initiated an investigation as to the cost of producing 
AFBs in France. The importers objected to the investigation based on 
the fact that Torrington’s allegations relied on an amalgam of French 
costs, rather than the company-specific data required by this court in Al 
Tech. Commerce concurred and on July 22, 1988, Commerce asked Tor- 
rington to supplement its submissions. GAR (Pub.) Doc. 120. 

When Torrington’s supplements still did not satisfy the statutory and 
Al Tech standards, Commerce rescinded the COP investigations in each 
of the five classes or kinds of bearings as to all the foreign manufactur- 
ers. See GAR (Pub.) Doc. 160. Plaintiff contends that the company-spe- 
cific standard is an overly onerous one which is not consistent with the 
mandates of the Tariff Act. 

In Torrington Co. v. United States (Torrington II),15CIT___, 772 F. 
Supp. 1284 (1991), this Court followed the Al Tech ruling and held that, 
a plaintiff seeking initiation of a COP investigation must “submit spe- 
cific and objective evidence that particular producers were selling below 


1 The criteria include the general physical characteristics of the merchandise, the expectations of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost or manner of advertis- 
ing or display. Id. See also Kyowa Gas Chem. Indus. Co. v. United States, 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984). 

These criteria are codified at 19 U.S.C. § 1677j(d)(1) for scope determinations concerning later developed merchan- 
dise. 
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cost in their home markets.” Jd.at__, 772 F. Supp. at 1288. Cf. Mon- 
santo Co. v. United States, 12 CIT 949, 952, 698 F. Supp. 285, 288-89 
(1988) (cost allegations against different producers considered sepa- 
rately). The Court adheres to its opinion in Torrington II and finds that 
Commerce applied the correct standard in deciding to rescind the COP 
inquiries herein. Moreover, Torrington’s admitted lack of company-spe- 
cific data supports Commerce’s decision. 

After revoking the COP investigations, the ITA afforded Torrington 
the opportunity to submit revised cost allegations which would satisfy 
the statutory and judicial standards, and which could result in a re- 
opening of the COP probes. GAR (Pub.) Doc. 164 at 2-3. Petitioner sub- 
mitted additional data within the ITA’s stated deadline. However, 
Commerce reactivated only the investigation pertaining to ball bearings 
manufactured by SKF-France. Preliminary Determinations of Sales at 
Less Than Fair Value: Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, 53 Fed. Reg. 45,328, 
45,330 (1988). Commerce did not revive the investigations of other bear- 
ings made in France because either the amended cost allegations failed 
to set forth sufficient company-specific allegations as to those products 
or no further allegations were received. 54 Fed. Reg. at 19,020; see GAR 
(Pub.) Doc. 338. Torrington argues that its supplemental submissions 
satisfied the company-specific standard, and the failure to reinstate the 
COP probes was thus inappropriate even if the more strict criteria are 
applied. 

Regarding the costs of respondent INA-France, plaintiff admits its 
cost comparisons were not specific to INA, but rather were based on data 
from SKF-France, a competing firm. Memorandum in Support of Plain- 
tiff Torrington Company’s Motion for Partial Judgment Upon an 
Agency Record at 104. Torrington concludes, however, that this data 
was representative of INA’s costs and therefore should have been suffi- 
cient to provide the ITA with grounds to believe or suspect below cost 
sales. Given the Court’s reaffirmance of the company-specific standard 
here, the ITA’s decision not to reinstate the probe of INA’s costs because 
of the lack of such data was in accordance with law and is sustained. 

Lastly, Torrington contends that its amended submissions concern- 
ing SKF’s costs did fulfill the Al Tech conditions and therefore, an inves- 
tigation of SKF’s costs should have proceeded. The ITA did reinstate the 
cost investigation of SKF’s ball bearings, since there was company-spe- 
cific data supporting those allegations. 53 Fed. Reg. at 45,330. However, 
the ITA did not reinstitute the cost investigation of SKF’s spherical 
roller bearings because “there were no sales of spherical roller bearings, 
cited in the petitioner’s allegations, in the home market during the” pe- 
riod of investigation. 54 Fed. Reg. at 19,020. 

The Government defends its decision not to reinitiate the investiga- 
tion on the basis of Torrington’s deficient supplemental allegations 
which, while specific to SKF, contained price and cost data only with re- 
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gard to ball bearings, not spherical roller bearings. Defendant’s Second 
Memorandum in Opposition to Plaintiffs’ Motions for Partial Judgment 
Upon the Agency Record Regarding Certain Fundamental Issues at 57. 
Torrington maintains that the ITA’s demand for product-specific data, 
in addition to company-specific information, imposed additional bur- 
dens and an impermissibly high threshold for initiation of the cost in- 
vestigation. 

The Court cannot concur with plaintiff's reasoning. Once the ITA de- 
termined that the investigations concerned five different classes or 
kinds of merchandise, evidence was necessary to support cost investiga- 
tions as to each class or kind, since the inquiry into each class was tanta- 
mount to a separate investigation. The statute authorizing cost 
investigations states that they will be initiated when the ITA has 
grounds to believe or suspect that home market sales were at “less than 
the cost of producing the merchandise in question.” 19 U.S.C. 
§ 1677b(b) (emphasis added). The merchandise in question here is not 
any and all antifriction bearings, but rather each individual class or kind 
of bearing, to wit, ball bearings, spherical roller bearings, needle roller 
bearings, cylindrical roller bearings and spherical plain bearings. 

Hence, evidence that SKF sold ball bearings below cost did not, stand- 
ing alone, furnish reasonable grounds to believe that SKF also sold 
spherical roller bearings below cost. This position was explained by 
Commerce in its letter to petitioner’s counsel, dated July 22, 1988. GAR 
(Pub.) Doc. 120; see also GAR (Pub.) Doc. 164 at 2-3. Indeed, the ITA 
granted Torrington the opportunity to cure the deficient allegations 
with claims against particular firms as to each class or kind. Jd. The sup- 
plements dealing with SKF’s ball bearings were extensive, and were 
deemed sufficient to reinstate the COP investigation as to that class. 
However, the new submissions on spherical roller bearings were again 
insufficiently specific and that investigation was not re-opened. 

The record indicates that Torrington did volunteer more specific data 
on SKF’s sales of spherical roller bearings in France. French Adminis- 
trative Record (Conf.) Doc. 42. However, the defects in the cost data evi- 
dent in its earlier submissions are also apparent in its later one. The 
revised cost calculations specifically state that unit costs were derived 
using Torrington’s cost data from Attachment A of Exhibit 21 of the pe- 
tition (“Attachment A”). Id. at Ex. 3. However, the costs cited at Attach- 
ment A refer only to ball bearing and needle roller bearing materials. 
See GAR (Pub.) Doc. 1 at EX. 21, COP Attachment A. Therefore, there is 
no indication of what Torrington’s spherical roller bearing costs are nor, 
by extension, its estimated costs for SKF. Accordingly, the Court finds 
that the ITA’s determination that it did not have reasonable grounds to 
believe or suspect that SKF was selling spherical roller bearings in 
France below cost was reasonable and was supported by substantial evi- 
dence in the record. 
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CONCLUSION 
The determination of the ITA to subdivide the petition’s description 
of the class or kind of merchandise to be investigated and the determina- 
tion to rescind the investigations of the French respondents’ costs of 
production are supported by substantial evidence and are otherwise in 
accordance with law, and are affirmed. 
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